IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

WOLLI E STAPP

Plaintiff
V. Cvil Action No. 1:93CV295-D-D
COMMVERCI AL LI FE | NSURANCE COVPANY

Def endant

MVEMORANDUM OPI NI ON

This matter comes before the wundersigned on defendant
Commerci al Life Insurance Conpany's ("Commercial Life") notion for
summary judgnent on plaintiff Wllie Stapp's clains for punitive
and extra-contractual damages. The original conplaint also
included a claimfor accidental death insurance proceeds. Since
the filing of this cause of action, Commercial Life paid the death
benefits plus interest fromApril 2, 1993, the date of receipt of
the claim The plaintiff agrees that the benefits due under the
policy have been paid, but clains that Commercial Life's earlier
deni al of benefits warrants punitive and extra-contractual damages.
Because the plaintiff concedes that the defendant has tendered the
i nsurance proceeds plus interest from the date of the initia
claim the defendant's notion for summary judgnment on that claim
w Il be granted. As such, the only issues presently pendi ng before
the court are the plaintiff's clainms for punitive and extra-
contractual damages. After review ng the record evidence before

this court, the wundersigned finds that punitive and extra-



contractual damages are not warranted; accordingly, the

defendant's notion for sunmary judgnent will be granted.

FACTUAL BACKGROUND

On or about March 30, 1990, Commercial Life issued its group
i nsurance policy no. GSR 10605 to First Colunbus National Bank
("FNBC"), providing acci dental death and di smenber nent benefits for
all nmenbers of FNBC s First Cub checking accounts. Said policy
provi ded benefits in the anopunt of $25,000.00 per account, wth
benefits avail abl e bei ng determ ned by dividing $25,000.00 by the
nunber of hol ders of the account. The policy stated:

| f nore than one individual has signed a signature card,

t he anount of i nsurance shall be determ ned by t he nunber

of people insured. That is, the amount of principal sum

is divided by the nunber of signatures on the signature

cards except for those nanes specifically excluded.

M. and Ms. Wllie F. Stapp were joint hol ders and nenbers of
a First dub checking account, through FNBC and were i nsureds under
the subject policy during all relevant tines.

On Septenmber 10, 1990, Ms. Stapp died. On or about March 26,
1993, FNBC submitted a claimfor benefits on behalf of M. Stapp
for benefits under the subject policy as a result of his wife's
death. Commercial Life received with the claima Certificate of
Death for Ms. Stapp.

The Certificate of Death stated the i medi ate cause of death
as a pulnmonary enbolus and nentioned that other significant

conditions contributing to the death were renal failure and

depression. The Certificate showed her death to be a result of



natural causes and not due to an accident. The cause of death
section of the Certificate was conpleted by Dr. Thomas D.
Wbol dri dge, the deceased' s attendi ng physician.

Subsequent to receiving the claim the defendant received a
letter dated March 2, 1993, from Dr. Woldridge. 1In his letter,
Dr. Woldridge stated that the "cause of her death is not
conpletely clear but possibly could have been related to the fall
earlier."” The evidence does reflect that Ms. Stapp had fallen on
or about August 31, 1990, at which time she either fractured or
severely injured her pelvic bone on the right side, and also
injured her head. The defendant does not argue that the fall was
not accidental, but clainms the denial of the claimwas reasonable
because there was evidence that the fall was not the proximte
cause of deat h.

In any event, upon receiving the claim acconpanied by the
Death Certificate, Commercial Life began the process of obtaining
medi cal records fromall healthcare providers, clinics, hospitals
and physicians, including Dr. Woldridge. The record reflects that
t he defendant obtained nedical records pertaining to Ms. Stapp
from the Nephrol ogy & Hypertension Associates, North M ssissippi

Medi cal Center, and Dr. Woldridge.! The defendant by letter dated

! Commercial Life sent second and third request to Dr.
Wbol dridge to obtain conplete nedical records of the deceased.
Additionally, the defendant nade second and third request to
North M ssi ssippi Medical Center.

By letter dated April 16, 1993, the conpany al so requested a
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April 16, 1993, requested that the attendi ng physician conpl ete and
return an attending physician's statenent. The evidence further
i ndicates that Comrercial Life's clains examner had to follow up
on the request for a physician's statenent and did so by tel ephone
on May 11, 1993. The attendi ng physician's statenent dated May 7,
1993, was eventually received by Commercial Life and i ndi cated that
t he cause of death was likely the result of preexisting conditions.
Specifically, Question two asked Dr. Woldridge to describe the
"precise location, nature of injuries and their extent." Dr .
Wbol dri dge st at ed:

Medul l ary cystic disease with renal failure

Renal transplant with progressive renal failure

Psychi atric probl ens Crypt ococcoses

Commercial Lifereviewed the entire clains file, includingthe
letter fromDr. Woldridge, his attending physician's statenent,
the Certificate of Death, and all other nedical records obtained.
Adm ttedly, the defendant did not follow up or seek any additi onal
medi cal review or interpretation of the file, but relied on their
own knowl edge in determning whether to pay the claim The
plaintiff asserts that the defendant should have had nedi cal
experts reviewthe file. The record reflects that Ms. Stapp was
being treated for several illnesses prior to her death, sone of

which may well have contributed to her death. Commercial Life

witten explanation fromthe plaintiff concerning the reason for
the | ate subm ssion of the claim
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argues that the record before it did not show with any degree of
medi cal certainty a causal connection between Ms. Stapp's August
21, 1990, accident and her Septenber 10, 1990, death.

On or about June 14, 1993, by letter, Commercial Life denied
M. Stapp's claim for benefits under the subject policy. The
letter stated:

Based on nedical reports we have received from North

M ssi ssi ppi Medical Center and Dr. Wol dri dge, we have

concl uded she did not die froman accident directly and

i ndependently of all other causes, and have no

alternative but to deny this claim
In denying the claim Comrercial Life invited the plaintiff to
submt additional information if any should cone avail abl e.

Plaintiff filed his original conplaint on Septenber 8, 1993,
inthe Grcuit Court of Lowdnes County, M ssissippi. The cause of
action was renoved to this court on Cctober 5, 1993. |In Decenber
1993, Commercial Life received a copy of letter signed by Dr.
Wool dri dge, dated Septenber 22, 1993. The letter was in response
to Coomercial Life's request for production of docunents. In this
second letter Dr. Woldridge stated, for the first time, his
opinion that Ms. Stapp "died as a result of a pul nonary enbol us
whi ch was caused by pelvic vein thronbosis which was precipitated
by the fall and previous trauma to her pelvic region.”

Based upon the new i nformation, Commercial Life reconsidered

and decided to pay the claim On or about February 8, 1994,

Commercial Life tendered the death benefit anount plus interest



fromApril 2, 1993, the date of the original receipt of the claim
for benefits. The plaintiff seeks to recover punitive and extra-
contractual damages because of the defendant's actionsininitially
denying the claim

Summary Judgnent St andard

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of |aw. F.RCP. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for
summary judgnent is nmade, the non-novant nust set forth specific
facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992). If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S.Ct. at 2554. "Where the record,
taken as a whole, could not |lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. and Loan




Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-

moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

DI SCUSSI ON

|
To recover punitive damages under M ssissippi law for an
insurer's bad faith refusal to pay a claim one nust show two
things: (1) that the insurer had no legitimate or arguabl e reason
to deny paynent on the claimand (2) that the insurer acted with
gross and reckless disregard for the insured's rights so that it
beconmes a hei ghtened tort, i.e., conduct inferring malice, fraud or

deceit, gross negligence, wlful or wanton disregard of Bank's

rights. Hall v. Allstate Life Ins. Co., 737 F.Supp. 1453, 1456

(N.D. M ss. 1988) (Davidson, J.)(citing Life and Casualty Ins. Co. of

Tenn. v. Bristow, 529 So.2d 620, 622 (M ss. 1988).

Whet her Commercial Life had an arguable reason to deny M.

Stapp's claimis an issue of law for the court. Dunn v. State Farm

Fire & Cas. Co., 927 F.2d 869, 873 (5th Gr. 1991)(citations

omtted). At the summary judgnent stage on the issue of punitive
damages, the plaintiff has the burden to show that there exists
evidence from which a reasonable jury could find (a) that the
def endant | acked a reasonably arguable basis to deny plaintiff's
claim and (b) that defendant acted with malice or such gross

negl i gence as woul d evi dence a reckl ess disregard for the rights of



the plaintiff. Hall, 737 F.Supp. at 1456. The court is of the
opinion that the plaintiff has failed to nake such a show ng.

The evidence indicates that on or about March 26, 1993, FNBC
submtted a claim on behalf of the plaintiff. Along with the
claim Commercial Life received Ms. Stapp's Certificate of Death,
whi ch was conpleted by her attending physician, Dr. Woldridge
The Certificate of Death specifically stated that the imedi ate
cause of death was pul nonary enbol us and further stated that other
conditions contributing to death were renal failure and depression.
The section on the certificate marked "Use if death NOT due to
natural causes"” was not filled out indicating that Ms. Stapp's
death was a result of natural causes and not due to an accident.

At or about the tine the claimwas submtted, Commercial Life
al so received a letter of Dr. Woldridge dated March 2, 1993. The
doctor stated in the letter that the "cause of her death is not
conpletely clear but possibly could have been related to the fal
earlier. This was not diagnostic as per the CT scan.” Certainly
the Certificate and the letter create questions as to the cause of
Ms. Stapp's death which would directly inpact coverage under the
subj ect policy and provide the defendant with an arguabl e reason to
deny the claim

In any event, Commercial Life began the process of obtaining
medi cal records fromall healthcare providers, clinics, hospitals,
and physicians. The defendant obtained records from Nephrol ogy &

Hypertensi on Associ ates, North M ssissippi Medical Center, and Dr.



Wbol dri dge. By letter dated April 16, 1993, Commercial Life
separately requested a witten explanation concerning the reason
for the late subm ssion of the claim The sane letter requested
the plaintiff to have Dr. Woldridge conplete and return an
attendi ng physician's statenent. In response to a question which
asked Dr. Woldridge to describe the "precise |ocation, nature of
injuries and their effect”, the doctor in no way indicated that the
death was the result of her previous fall.

Commercial Life reviewed the record which indicated that Ms.
St app had been and was being treated for several illnesses at the
time of her death.?2 As submtted by the defendant, the evidence in
no way showed with any degree of nedical certainty, or otherw se,
a causal connection between Ms. Stapp's accidental fall on August
21, 1990, and her death on Septenber 10, 1990. Accordi ngly,
Commercial Life denied the claim

The plaintiff argues that Cormercial Life failed to adequately
investigate the <claim because the autopsy report and Dr.
Whol dridge's aforenentioned letter indicated that her death may
have been the result of her fall. Apparently, the plaintiff clains
that Commercial Life's review of the nedical records it had

obt ai ned, including the Death Certificate, the attendi ng physici ans

2 The record indicates that she suffered at one tine or
anot her fromseveral illnesses. An exhaustive list of these
illnesses is unnecessary for the disposition of the present
nmoti on.



statenent, and Dr. Woldridge's first letter dated March 2, 1993,
fell short of the insurer's duty of investigation. And further,
that Commercial Life had no legitimte or arguable reason for
denial of the claimeven after such revi ew

This court addressed a very simlar argunent in Il, supra.

In Hall, the attending physician's statenent indicated that an
accident was the sole cause of plaintiff's |loss. However, other
evi dence, including |ater responses by the attendi ng physician and
hospital records, indicated that other preexisting conditions may
have contributed to the | oss. The undersigned found that even
t hough there was evidence that the | oss was covered, the defendant
was justified in denying paynent of the claim based on the
contradicting evidence. Accordingly, the court granted defendant's

notion for summary judgnent on Hall's claimfor punitive damages.

In the case sub judice, the evidence is even nore conpelling

in support of defendant's position that a legitimte or arguable
reason for denial was present. The only evidence available to
Comrercial Life indicating Ms. Stapp's death nay have been the
result of an accident was Dr. Woldridge's comment in his March 2
letter stating that the cause of death "possibly coul d be have been
related to the fall earlier”. Al'l other evidence before the
insurer indicated that her death was of natural causes. Medica
records, including the Death Certificate and the attending

physician's statenment, which were conpleted by Dr. Wbol dridge,

10



certainly support the defendant's position that Ms. Stapp died, at
| east partially, as a result of preexisting conditions. "It is
well settled that an insurance conpany is entitled to rely upon
information fromthe insured' s doctor in making its decisi on about
benefits.™ Bristow, 529 So. 2d at 623-24. The undersigned is
conpletely satisfied that Comrercial Life had an arguabl e reason
for denying accidental death benefits under the subject policy.
Commercial Life's reliance on the evidence before it was reasonabl e
and mani festly does not warrant punitive danages.

Al t hough the court need not address the second requirenent it
is conpelled to do so. There is absolutely no evidence indicating
malice or reckless disregard for the plaintiff's rights. M s.
St app di ed on Septenber 10, 1990. M. Stapp, through FNBC, filed
a claimfor benefits under the subject policy on or about March 26,
1993. Comercial Life investigated the claim and discovered
credi bl e evidence indicating that the death may not have been the
result of an accident as required for coverage under the subject
policy. On or about June 14, 1993, based on the evidence before
it, Coomercial Life denied the claim The denial letter invited
the plaintiff to submt additional information in the event that he
did not agree with the decision. The plaintiff filed this cause of
action on Septenber 8, 1993. During discovery, Commercial Life
becanre aware for the first tinme of a letter opinion by Dr.

Wool dri dge dated Septenber 22, 1993, which indicated that Ms.
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Stapp's death was likely the result of her accidental fall. Based
upon the new information, Comercial Life reconsidered and deci ded
to pay the claim On or about February 8, 1994, Commercial Life
tendered the benefit amount plus interest from the date of the
original receipt of the claim It is the opinion of the court that
a reasonabl e juror could not find that defendant | acked an arguabl e
reason to deny the claim or that defendant acted with nmalice.
Therefore, defendant is entitled to summary judgnent on the claim
for punitive damages.
.

M. Stapp al so has a clai mfor extra-contractual damages. The
5th CGrcuit recently addressed t he i ssue of whet her M ssissippi | aw
will allow recovery for extra-contractual danmages in situations
where, as here, the defendant had an arguable reason for denial.

Hans Const. Co. v. Phoeni x Assur. Co. New York, 995 F.2d 53, 55-56

(5th Gr. 1993). The court found that, in light of the M ssissi ppi

Suprene Court's findings in Universal Life Ins. Co. v. Veasley, 610

So. 2d 290 (M ss. 1992), reh'g deni ed, January 8, 1993, M ssi ssi ppi

wll allow extra-contractual damages for failure to pay on an
i nsurance policy only where there is no arguable reason for such

failure. Hans Const., 995 F.2d at 56. This court agrees with the

hol ding in Hans Const.. An arguabl e reason, therefore, shields the

i nsurance conpany from liability for both punitive and extra-

contractual danages. As noted earlier, Comercial Life had an
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arguabl e reason for denying Stapp's claim Accordingly, sumary
judgnent in favor of the defendant on the extra-contractual danages
claimis proper.

CONCLUSI ONS

On or about February 8, 1993, Commercial Life paid death
benefits plus interest from the date of receipt of the claim
Accordingly, the only issues pending before this court are the
plaintiff's claims for punitive and extra-contractual danmages.
This court is of the opinion that a reasonable juror could not find
t hat defendant | acked an arguabl e reason to deny the clai mor that
def endant acted wwth malice. Therefore, the defendant's notion for
summary judgnent on the plaintiff's clains for punitive and extra-
contractual damages will be granted.

An order in accordance with this nenorandum opinion shal
i ssue this day.

TH S day of Novenber. 1994.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

WOLLI E STAPP

Plaintiff
V. Cvil Action No. 1:93CV295-D-D
COMMVERCI AL LI FE | NSURANCE COVPANY

Def endant

FI NAL JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED t hat :

1) defendant Commrercial Life Insurance Conpany's notion for
summary judgnment on the plaintiff Wllie Stapp's claim for
i nsurance proceeds be, and it is hereby, GRANTED

2) defendant's notion for summary judgnent on plaintiff's
claims for punitive and extra-contractual danmages be, and it is
her eby, GRANTED

3) this cause be, and it is hereby, DI SM SSED W TH PREJUDI CE

ORDERED t hi s day of Novenber, 1994.

United States District Judge
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